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D. MICHAEL SWINEY, J., concurring and dissenting

| respectfully dissent, in part, from themajority’ sOpinion. | concur inthemajority’s
Opinion that the Trial Court properly granted the Defendants summary judgment asto any claim of
Dwight Hunt based upon his lack of standing or capacity. However, | dissent from the majority’s
Opinion that the affidavit of Ervin was insufficient under Tenn. R. Civ. P. 17.01 to supply the
requisiteratification to dlow thismatter to proceed with Ervin asthe Plaintiff. | disagree with the
majority as| believe Tenn. R. Civ. P. 17.01 isdesigned for exactly thistype situation. The mgority
says that Plaintiff is an “interloper” with no connection to the rights asserted in the complaint. |
agreewith that gatement, but | think Plaintiff hereisno different from any other plaintiff who isnot
areal party in interest yet commences alawsuit. | believe, by its own terms, that Tenn. R. Civ. P.
17.01 isapplicableto asituation such as this one where the original plaintiff isnot thereal party in
interest because he has no right in the cause of action asserted in the complaint.

| beieve the operative language in Tenn. R. Civ. P. 17.01 isasfollows:

No action shall be dismissed on the ground that it is not prosecuted
in the name of the real party in interest until a reasonable time has
been alowed after objectionfor ratification or commencement by, or
joinder or substitution of, the real party in interest; and such
ratification, joinder, or substitution shall havethe same effect asif the



action had been commenced in the name of the real party in interest.
(Emphasis added.)

Rule17.01, by itsownterms, makesadistinction between “ratification” and “joinder
or substitution.” Ervin’s affidavit specifically states that he ratifies this suit and “confirm[s], from
thedate of filing of the Complaint forward, myjoininginthislawsuit.” Sincetheterm “ratification”
ispart of Rule 17.01, | bdieve it has meaning distinct from “joinder, or substitution.” | believethis
liberal interpretation isappropriate asthere hasbeen no prejudiceto the Defendantswho * had notice,
from the beginning of the suit, of the nature of the cause of action and that it was being pressed
against . . . [them].” Chapman v. King, 572 S.W.2d 925, 928 (Tenn. 1978).

An additional basis for my dissent is that, at least according to the Statement of
Evidence contained in the record, Hunt orally asked the Court to amend the pleadings pursuant to
Rule 17 to join or substitute any necessary parties. Apparently the Trial Court denied this oral
motion. The majority acknowledgesthat Tenn. R. Civ. P. 7.02(1) permits a party to raise motions
orally at ahearing or trial. Infact, the mgjority has determined that Defendant Carter County did not
waive the defense of capacity or that the action was not brought in the name of the real partiesin
interest because “ Carter County raised those defenses orally at trial.” | do not disagree with the
majority that Carter County raised those defenses orally, although at a hearing on the motionsrather
thanat trial. Whileit wasnot raised, | also notethat Tenn. R. Civ. P. Rule 56 requiresthat amotion
for summary judgment, which is what these Defendants’ motions were, “shall be served at |east
thirty (30) daysbeforethe time fixed for thehearing.” Clearly, if Carter County orally raised those
defenses at the motion hearing, it wasn’t done thirty (30) days before the hearing. The other
Defendant, Franklin, however, did do so.

Givenall this, I find troubling the fact that apparently the Trial Court allowed Carter
County’ soral motion for summary judgment at the hearing on the motions and granted that motion
while at the same time denying Plaintiff’s oral motion to be allowed to join and or substitute any
necessary parties. | believe this was contrary to aliberal interpretation, asis appropriate, of Tenn.
R. Civ. P. 17.01, and was reversible error. Chapman, 572 SW.2d at 928.

For all of these reasons, | would hold that the lawsuit was correctly dismissed asto
Hunt’ sclaims, but that the suit should be allowed to continue with Ervin joined or substituted asthe
Plaintiff.
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